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BEFORE THE
SURFACE TRANSPORTATION BOARD

ENTERGY ARKANSAS, INC. and
ENTERGY SERVICES, INC., Complainants

V. Docket No. 42104

UNION PACIFIC RAILROAD
COMPANY and MISSOURI &
NORTHERN ARKANSAS RAILROAD
COMPANY, INC., Defendants.

MISSOURI & NORTHERN ARKANSAS
R.R. - LEASE, ACQUISITION AND
OPERATION EXEMPTION - MISSOURI
PACIFIC R.R. and BURLINGTON
NORTHERN R.R.

) Finance Docket No. 32187

VERIFIED COMPLAINT OR IN THE ALTERNATIVE
PETITION TO REVOKE IN PART

COMfc NOW Entergy Arkansas, Inc ("EAT") and Entergy Services. Inc. ("ESI")

(collectively, "Entcrgy") and file this Verified Complaint, under 49 U.S.C. §§ 10702,10704, and

11701, seeking a determination from the Board that the continued enforcement of certain

provisions of a 1992 tease agreement between Defendant Union Pacific Railroad Company

("UP") and Defendant, the Missouri & Northern Arkansas Railroad Company. Inc. ("M&NA")

constitutes an unreasonable practice. As demonstrated below, certain provisions of the lease

operate as a "paper barrier" preventing M&NA from interchanging Entergy"s coal traffic with a

rail carrier other than UP. The continued enforcement of these provisions constitutes an



unreasonable practice in violation of Title 49 and is otherwise against the public interest and in

violation of public policy.

In the alternative, Entergy hereby petitions under 49 U.S.C. § 10502(d) that the

Board revoke, in part, the exemption noticed in Missouri & Northern Arkansas R.R. - Lease,

Acquisition and Operation Exemption - Missouri Pacific R R and Burlington Northern R R,

ICC Finance Docket No. 32187 (ICC served Dec 22,1992). Specifically, Entergy requests that

the Board revoke the exemption to the extent that it permits UP to enforce the paper barrier

provisions of the lease restricting the interchange of Entergy's traffic. Revocation of the

exemption to this extent is necessary because application of Title 49 is necessary to carry out the

transportation policy set forth in 49 U.S.C. § 10101.

Finally, and further in the alternative, Entergy requests that the Board find that the

subject lease constitutes a pooling and/or traffic division arrangement as to which agency

authorization under Title 49 was not properly obtained. See 49 U.S.C. g 11322; see former 49

U.S.C. § 11342.

In support hereof, Entergy states as follows:

1. Complainant EAI is a corporation organized under the laws of the State of

Arkansas, with its principal place of business located at 425 West Capitol Avenue, Little Rock,

Arkansas 72201 EAI is a wholly owned subsidiary of Entergy Corporation, an investor-owned

public utility holding company organized and existing under the laws of Delaware and registered

pursuant to the Public Utility Holding Company Act of 1935. EAI produces, distributes and sells

electric power at retail to approximately 667,000 residential, commercial, industrial and

agricultural customers located in 63 counties in Arkansas, and engages in wholesale power

transactions as well.
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2. Complainant ESI is a wholly owned subsidiary of Entergy Corporation.

ESI is a corporation organised and existing under the laws of the State of Delaware, and having

its principal place of business at 639 Loyola Avenue, New Orleans, Louisiana 70113 ESI acts

as an agent for Entergy Corporation's public utility operating subsidiaries, including EAI, and is

responsible for, among other things, acquiring fuel and related transportation for coal-fired

power plants operated by its electric utility affiliates.

3. EAI operates, inter alia, a coal-fired power plant located near Newark,

Arkansas known as the Independence Steam Electric Station. The Independence Station was

designed to burn low-sulfur southern Powder River Basin ("PRB") coal In generating electric

power, EAI burns approximately 6.5 million tons of coal annually at Independence. Since the

1983 commencement of operations at Independence, all PRB coal burned at the plant has been

delivered by railroad.

4. Defendant UP is a Delaware corporation with its principal place of

business located at 1400 Douglas St., Omaha, Nebraska 68179. UP is a rail carrier subject to the

jurisdiction of the Board under Title 49

5. Defendant M&NA is a Kansas corporation with its corporate headquarters

at 5300 Broken Sound Blvd., NW, Boca Raton, Florida 33487, and a business address of 514 N.

Orner, Carthage, Missouri 64836. M&NA is a wholly owned subsidiary of RailAmerica, Inc., a

noncarrier holding company with forty-one (41) railroad operating subsidiaries. M&NA is a rail

carrier subject to the jurisdiction of the Board under Title 49.

6. BNSF Railway Company ("BNSF") is a Delaware corporation with its

corporate headquarter* located at 2650 Lou Vfenk Drive, Fort Worth, Texas 76161. BNSF is the
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corporate successor to Burlington Northern Railroad Company, which was a party to the notice

of exemption at issue in Finance Docket No. 32187 insofar as that notice pertained to trackage

rights over two Burlington Northern lines in the State of Missouri.

7. On December 4,1992, M&NA filed a notice of exemption invoking

authority to lease, acquire and operate from UP's predecessor in interest, Missouri Pacific

Railroad Company ("Missouri Pacific"), 492.27 miles of rail line in the States of Arkansas,

Kansas, and Missouri, and to acquire 60.33 miles of incidental trackage rights over Missouri

Pacific and Burlington Northern Railroad Company lines in the States of Missouri and Arkansas

Missouri & Northern Arkansas RR - Lease. Acquisition and Operation Exemption - Missouri

Pacific R R. and Burlington Northern R.R., TCC Finance Docket No. 32187 (ICC served Dec. 22,

1992) (notice of exemption).

8. Concurrent with the filing of M&NA's notice of exemption regarding the

lease of the Missouri Pacific lines, M&NA's then-current parent company, RailTcx, Inc.

("RailTex'") filed a notice of exemption to continue in control of M&NA when the latter became

a rail carrier. See RailTex, Inc. - Continuance in Control Exemption - Missouri & Northern

Arkansas R.R., ICC Finance Docket No. 32188 (ICC served Dec. 22.1992) (notice of

continuance in control exemption). This filing was required because, at the time, RailTex

controlled ten other Class III railroads operating in thirteen states. Id.

9. On December 11,1992, M&NA and Missouri Pacific executed their lease

(the ''UP/M&NA Lease"). See Exhibit No. 1 hereto. Section 3.01 of the Lease provides, in part,

that"... Lessee shall be entitled to full and exclusive use of the Leased Premises for the

operation of common carrier rail freight service, including the right to access and interchange

- 4 -



traffic directly with all present and future railroads at Springfield, Joplm, Carthage, Lamar,

Aurora and Nevada, MO and Ft. Scott, KS." LJP/M&NA Lease at § 3 01.

10. The term of the lease is twenty years from the "Commencement Date" of

service. Approximately fifteen years of the term are now expired. M&NA has an option to

extend the term of the lease three times for an extended term of up to twenty years for each

extension. See UP/M&NA Lease at § 2.02.

11. Section 4.01 of the UP/M&NA Lease establishes a "paper barrier'* through

an annual rent schedule that varies with the percentage of annual traffic that M&NA interchanges

with carriers other than UP:

SECTION 4.01 - In consideration of this Lease, and
subject to the terms and provisions set forth herein, Lessee agrees
to pay Lessor rent for the Leased Premises in the amount of Ninety
Million Dollars ($90,000,000) per year payable annually in
advance on the 1st day of March; PROVIDED, HOWEVER, that
subject to the provisions of Section 4.02 hereof, for each lease year
that 95% or more of all traffic originating or terminating on the
Leased Premises is interchanged with Union Pacific Railroad
Company or Missouri Pacific Railroad Company and any affiliated
company, their successors and assigns, Lessor agrees that it will
waive or partially waive the rent for that particular year in
accordance with the schedule set forth in Section 4.03

SECTION 4.03 - Upon request of Lessor, on or before the
1st day of February of each year following the commencement of
this Lease, Lessee shall submit a report, signed by an officer of
Lessee, certifying the amount and type of traffic originating or
terminating on the Leased Premises during the prior calendar year,
the railroads (if any) with which all or portions of such traffic were
interchanged, the volume of traffic interchanged with each such
railroad, and the total amount of rent due and payable for the
previous calendar year. The rent due from Lessee for the Year
shall be determined by reference to the percentage of the total
traffic (as described in Section 4.01, subject to the provisions of
Section 4.02) that was interchanged with Lessor, subject to the
terms of Section 4.04, in accordance with the following schedule1
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PERCENTAGE OF THE TOTAL
TRAFFIC THAT WAS INTER-
CHANGED WITH LESSOR RENT DUE LESSOR

100-95% $ -0-
94-85% $10,000,000
84 - 75% $20,000,000
74 - 65% $20,000,000
64 - 55% $30,000,000
54 - 45% $40,000,000
44-35% $50,000,000
34 - 25% $60,000,000
24-15% $70,000,000
14- 5% 580,000,000
0- 4% 590,000,000

12. These rental amounts are subject to escalation each year in accordance

with the "'Producer Price Index - Finished Goods (Reference Base 1982 = 100)," pursuant to

Section 4.04 of the Lease. That section adjusts the annual rent obligations based upon the annual

change in the PPI Index from December 1992 to the PPI Index figure for December of the then-

current year. As of December of 2007, the maximum annual rental amount under the Lease

stood at $114 million.1

13. In addition to its restrictive provisions regarding rent, the UP/M&NA

Lease includes three other provisions that ensure that in the aggregate the Lease's paper barriers

will serve to prevent interchange by M&NA of Entergy's PRB coal traffic with any carrier other

than UP.

14. First, the UP/M&NA Lease gives UP the right to prohibit M&NA from

serving the Independence Plant and to provide exclusive service itself, on seven days' notice.

See Section 3.01 (''During the term hereof. Lessor shall not have the right to operate trains over

1 The December 2007 PPI index level was 170.6. The index level had been 135.2 as of
December 1992 ($90 million x (170.6/135.2) = $114 million)
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the Leased Premises, except that Lessor may obtain trackage rights between Diaz Junction and

Independence, AR, after giving seven days1 written notice to Lessee to serve, on an exclusive

basis, the Arkansas Power and Light Company (AP&L) plant located at Independence, AR.

cither at AP&L's request or at Lessor's sole discretion/'); see also Section 3.04 ("Lessor may

acquire the right to operate over the Leased Premises between milepost 259.05 at Diaz Junction

and milepost 270.00 near Independence to serve AP&L and, if this right is exercised, Lessee

shall no longer have the right to serve AP&L, and AP&L shall become a closed industry served

only by Lessor") In order to exercise its right to provide exclusive trackage rights service to

. Independence, UP must pay $60,000 per year* Through these provisions, UP has unlimited

discretion to prevent M&NA from providing any service to Independence, thus further

reinforcing the strength of UP's paper barrier.

15. The second portion of the UIVM&NA Lease that reinforces the paper

barrier relates to a restriction on the availability of trackage rights between Pleasant Hill and

Kansas City, Missouri. Under Section 5.05 of the Lease, M&NA's use of these trackage rights -

which are necessary to interchange traffic with BNSF in Kansas City - arc limited to M&NA's

use for interchanging traffic with UP. See Section 5.05 (''Lessor and Lessee shall execute

trackage rights agreements between Kansas City (Neff Yard) and Pleasant Hill, MO and between

Diaz Junction and Newport. AR (Lessee over Lessor's tracks) solely for the purpose of

interchange with Lessor.1'). Again, this provision allows UP to prevent interchange between

2 There is a striking disparity between UP's obligation to pay $60,000 per year to M&NA
if UP elects to provide exclusive service to Independence and M&NA's obligation to pay rent of
up to $114,000,000 per year if it interchanges 96-100% of its traffic with a carrier other than UP.
For purposes of comparison, the maximum annual rental obligation is fifteen hundred (1,500)
times higher than UP's potential trackage rights fee. The disparity between these figures remains
substantial even if adjusted for diversions of 95% or less of M&NA's annual traffic, or if
adjusted to reflect the short distance of the UP's trackage rights to serve Independence.
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M&NA and BNSF or other carriers (e g, CP-DM&E) at Kansas City, and thus, reinforces the

paper barrier restriction on the Independence traffic.

16. Finally, Section 15.01 of the UP/M&NA Lease allows termination of the

Lease itself if a court or other body determines that the rental provisions are unlawful or

otherwise improper. See Section 15.01(f) ("This Lease may be terminated as follows: ... (f)

By Lessor or Lessee, by giving 30 days' written notice to the other party, in the event a court or

other body determines that all or any of the provisions of Section IV arc unlawful or otherwise

unenforceable.*') This provision seeks to insulate UP from the risk that the other contract terms

designed to prevent any competitive rail service for the Independence Plant would be found to be

unlawful, a possibility that the drafters of the Lease obviously recognized as a significant

concern when preparing the agreement.

17. Entergy first learned that the terms of M&NA's lease with UP prevented

M&NA from transporting coal that was received in interchange from Burlington Northern

Railroad to the Independence Station in approximately 1994 In the wake of the serious floods

that hit the Midwest in 1993, service from LP deteriorated badly and Entcrgy's coal stockpiles

were dwindling. In an effort to obtain some relief from UP's failure to transport needed coal

volumes to restore Entergy's inventories, Entergy approached M&NA about the possibility of

bringing in PRB coal that would be interchanged from Burlington Northern. Though an M&NA

representative initially expressed interest in this possibility, after investigating the matter, he

reported that M&NA's agreements with UP would not permit M&NA to handle the

Independence traffic in interchange with Burlington Northern. Entergy did not learn until later

about the details of UP's stranglehold on its traffic.
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18. Entergy also attempted to obtain M&NA's assistance during the UP

service crisis in 1997-1998. In late 1997, Entergy approached UP and sought UP's agreement to

waive the restrictions on interchange in the UP/M&NA Lease. UP did not agree to do so

19. UP currently provides rail service to Entcrgy's Independence Station (and

its White Bluff Station) under the terms of a confidential rail transportation contract. See Exhibit

No. 2 hereto (filed under seal). This contract is scheduled to expire on (H^^^^B and

obligates Entergy to tender {|

|}. Entergy seeks to have the paper barriers in the UP/M&NA lease set aside in

this proceeding in order to be able to pursue the possibility of PRB coal transportation service

from BNSF and M&NA in addition to UP in the interest of both competitive pricing and reliable

transportation service.

20. Under the restrictions imposed by the paper barrier, Entergy receives

service for PRO coal deliveries to Independence via a circuitous routing that involves UP moving

loaded coal trains from the PRB through North Little Rock to Diaz Junction, Arkansas, then via

M&NA from Diaz Junction to the plant (a distance of approximately eight miles). M&NA

delivers empty coal trains from Independence back to L'P at cither Diaz Junction or Kansas City,

Missouri. A diagram showing the routes over which Entergy's loaded and empty trains move

between the PRB and the Independence Station is contained in Exhibit No. 3 hereto.

21. M&NA currently maintains interchanges with UP, BNSF (at Aurora, MO,

Springfield, MO, and Lamar, MO), and Kansas City Southern Railway Company (at Joplin,
-9-



MO). In the absence of the paper barrier restrictions in the UP/M&NA Lease, coal

transportation service could be provided from the PRB to Independence via BNSF-M&NA with

an interchange between the carriers at cither Aurora, Missouri, or Kansas City, Missouri using

M&NA's trackage rights over UP between Pleasant Hill and Kansas City, Missouri. The

handling of loaded coal trains over the M&NA line over either of these routes may require some

upgrading. Entergy is aware of no reason to believe that there are any significant operational

impediments to bringing the line up to a condition suitable for handling its loaded coal trains.

22. Although somewhat more circuitous than a BNSF-M&NA routing via

Kansas City, PRB coat transportation service also could be provided to Independence (in the

absence of the paper barrier restrictions) via BNSF-M&NA with an interchange between the

carriers at Fort Scott, Kansas, which is an interchange point referenced in the UP/M&NA Lease.

See UP/M&NA Lease at Section 3.01. Although Entergy understands that M&NA has removed

some connecting track associated with its interchange with BNSF at Fort Scott, Kansas, upon

information and belief, this interchange track could be restored without significant difficulties.

23. By decision served October 30, 2007 jointly in STB Ex Partc No 575,

Review of Rail Access and Competition Issues - Renewed Petition of Western Coal Traffic

League, and STB Ex Parte No. 575 (Sub-No. 1) Disclosure of Rail Interchange Commitments,

("Paper Barriers Decision"), the STB confirmed that it will consider complaints alleging that the

continued enforcement of a pre-existing paper barrier constitutes an unreasonable practice, and

that the STB will not allow the existence of the Railroad Industry Agreement ("RIA'') to act as

an impediment to such a complaint Ex Partc No. 575, Review of Rail Access and Competition

Issues - Renewed Petition of Western Coal Traffic League, at 15.
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24. Moreover, the STB stated that it will consider the reasonableness of

interchange commitments on an individual, case-by-case basis, and that the factors that it will

consider in assessing the reasonableness of a challenged paper barrier include, inter alia: (i) the

nature of the paper barrier itself (/ e , whether the paper barrier amounts to a complete ban on

interchange); (ii) the duration of the paper barrier (i e, whether it is subject to a sunset

provision); (lii) the competitive conditions; and (iv) the effects of the paper barrier. Id.

25. There is no sunset provision regarding any of the paper barrier restrictions

in the UP/M&NA Lease, and collectively, those provisions effectively operate as a ban on

interchange of coal traffic for the Independence Station between M&NA and a rail carrier other

than UP.

26. On information and belief, UP has obtained significant net financial

benefits through the UP/M&NA Lease in the more than fifteen years since its inception, in the

form of cost reductions (e.g., reduced labor and maintenance expenses) that have exceeded the

amounts of the revenue divisions that UP has paid to M&NA in accordance with Section XXII of

the Lease

27. UP has provided extremely poor service during a number of different time

periods over the term of the Lease, including but not limited to, the time periods following the

1993 Midwest floods, UP's Service Crisis in 1997 and 1998 after its merger with Southern

Pacific Transportation Company,3 and the time period following the May 2005 derailments that

3 Set, e g, Supplemental Statement and Additional Request for Emergency Relief of
Entergy Services Jnc and Entergy Arkansas. Inc, filed December 1,1997 in Ex Partc No. 575,
Rail Service in the Western United States and Service Order No. 1518, Joint Petition for Service
Order.
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UP and BNSF experienced on their jointly owned line in Wyoming.4 The existence of the

UP/M&NA paper barrier precluded Entergy from obtaining interline service from BNSF/M&NA

via a more efficient routing at times when UP's service was very poor and Entergy was forced to

curtail coal-fired generation and incur major damages in the form of significantly higher costs for

gas-fired generation or purchased power.

COUNT I (Unreasonable Practice)

28. Entergy hereby incorporates paragraphs 1 -27 as if repeated in their

entirety

29. Section IV of the UP/M&NA Lease ("Rent") establishes an annual rent

payment system that effectively operates as a ban on the interchange of Entergy"s Independence

traffic with other carriers and thus is subject to a higher level of scrutiny by the Board. See Paper

Barriers Decision at 15.

30. Section IV of the UP/M&NA Lease continues effectively in perpetuity

(/.<?, for the entire term of the Lease which could be as long as eighty years) and thus is subject

to a higher level of scrutiny by the Board. See Paper Barriers Decision at 15.

31. The continued enforcement of the annual rental amounts set forth in

Section 4.03, as adjusted, is unreasonable in light of: (i) the fact that UP already has obtained

significant net financial benefits in the form of cost reductions that exceeded the amount of

revenue divisions through the first fifteen years of the term of the Lease; and (ii) the fact that UP

4 Entergy is currently involved in litigation in Union Pacific R R v Entergy Arkansas,
Inc. and Eniergy Services, Inc, Case No. CV 2006-2711 in the Circuit Court of Pulaski County,
Arkansas, with respect to events following the derailments that occurred in May, 2005 on the
Joint Line in the PRB.
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has enjoyed the benefit of monopoly rates for service in conjunction with M&NA during the

course of those fifteen years.

32. The continued enforcement of these rental amounts also is unreasonable in

relation to the amount of any contribution that would be lost (or could be losl)*by UP as the

result of being forced to price its rail transportation services to meet a competitive rate offering

from another long-haul carrier. Stated differently, the annual rental amounts in Section 4.03 that

would be applicable in the event of a diversion of some or all of the Independence traffic are

unreasonable in relation to the difference between the revenues that would be associated with:

(i) a monopoly UP rate offering for service to Independence, and (ii) a UP rate offering for

service to Independence in the absence of the paper barrier restrictions.

33. The existence of the UP/M&NA paper barrier precluded Entergy from

obtaining interline service from BNSF/M&NA using a routing that is more favorable than the

UP/M&NA routing at times when UP was experiencing service difficulties. UP's service

failures have had a significantly adverse effect upon Entergy and its customers. Consequently,

the enforcement of the UP/M&NA paper barrier has had an adverse impact - and will continue

to have an adverse impact - on Entergy's ability to obtain adequate and reliable coal

transportation service to Independence

34. The continued enforcement of Section IV of the UP/M&NA Lease, which

establishes a paper barrier restriction to interchange, is contrary to the public interest because it is

unduly restrictive and unwarranted under the circumstances. Since the harm associated with

Section IV exceeds any benefit that it may have, the continued enforcement of this Section is

contrary to the public interest and constitutes an unreasonable practice in violation of 49 U.S.C. §

10702.
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COUNT II (Unreasonable Practice)

35. Entergy hereby incorporates paragraphs 1-34 as if repeated in their

entirely.

36. Sections HI, V, and XV of the UP/M&NA Lease each operate to reinforce

the paper barrier established through the rental provision of that agreement. Specifically, Section

III gives UP the right to provide exclusive service via trackage rights to Independence on seven

days' notice. Section V limits M&NA's use of trackage rights over UP's line between Pleasant

Hill and Kansas City, Missouri to service provided in interchange with LP. Finally, Section XV

provides for termination of the Lease if a court or other body determines that the rental

provisions are unlawful or otherwise improper.

37. Section III of the UP/M&NA Lease operates as a complete ban on

interchange, if invoked by UP, and continues in perpetuity. This provision is therefore subject to

higher scrutiny by the Board. See Paper Barriers Decision at 15.

38. Section III of the UP/M&NA Lease is unreasonable and contrary to the

public interest because it allows UP to perpetuate its control over the Independence Station

through the exercise of exclusive trackage rights.

39. Section V of the UP/M&NA Lease operates as a complete ban on

interchange at Kansas City, Missouri, and continues in perpetuity This provision is therefore

subject to higher scrutiny by the Board. See Paper Barriers Decision at 15.

40. Section V of the UP/M&NA Lease is unreasonable and contrary to the

public interest because it allows UP to perpetuate its control over Enlergy's traffic by limiting

M&NA's access to carriers other than UP.
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41. Section XV of the UP/M&NA Lease operates as a complete ban on

interchange, if invoked by UP, and continues in perpetuity. This provision is therefore subject to

higher scrutiny by the Board. See Paper Barriers Decision at 15.

42. Section XV of the UP/M&NA Lease is unreasonable and contrary to the

public interest because it allows UP to perpetuate its control over Entcrgy's traffic by terminating

the Lease in the event that the rental provision is found to be improper.

43. The continued enforcement of Sections ITT, V, and XV - to the extent that

they allow UP to perpetuate the effect of its paper barriers - is contrary to the public interest and

constitutes an unreasonable practice in violation of 49 U.S.C. § 10702.

COUNT III (Petition to Revoke in Part)

44. Entergy hereby incorporates paragraphs 1-27 as if repeated in their

entirety.

45. Under 49 U.S.C. § 10502(d), the Board may revoke an exemption, to the

extent it specifies, when it finds that application in whole or in part of a provision of Title 49 to

ihe subject transaction is necessary to carry out the transportation policy set forth in 49 U.S.C. §

10101.

46. The national rail transportation policy set forth in 49 U.S.C. § 10101 states

that it is the policy of the United States Government: "(1) to allow, to the maximum extent

possible, competition and the demand for services to establish reasonable rates for transportation

by rail;" "(4) to ensure the development and continuation of a sound rail transportation system

with effective competition among rail carriers and with other modes, to meet the needs of the
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public and the national defense;" and "(12)... to avoid undue concentrations of market power..

47. 1 he paper barrier restrictions set forth in the UP/M&NA Lease operate to

restrict competition unreasonably and to concentrate market power over Entergy's Independence

traffic in the hands of a single carrier, in violation of the national rail transportation policy.

48. The Board should revoke the exemption noticed by M&NA to the extent

that it authorized the imposition of the paper barrier restrictions set forth in the UP/M&NA

Lease.

COUNT IV (Pooling and/or Traffic Division Arrangement)

49. Entergy hereby incorporates paragraphs 1-27 as if repeated in their

entirety.

50. Under 49 U.S.C. § 11322, a rail carrier providing transportation subject to

the jurisdiction of the Board may not agree or combine with another carrier subject to the

jurisdiction of the Board to pool or divide traffic or services or any part of their earnings without

the approval of the Board under Section 11322 or Section 11323 of Title 49.

51. The Board may approve and authorize such an agreement if the subject rail

carriers assent to the pooling or division and if the Board finds that a pooling or division of

traffic, services, or earnings: (I) will be in the interest of better service to the public or of

economy of operation; and (2) will not unreasonably restrain competition. 49 U.S.C. § 11322(a).

52. At the time of the execution of the UP/M&NA Lease, former 49 U.S.C. §

11342 imposed the same restriction upon rail carriers subject to the jurisdiction of the Board.

See former 49 U.S.C. § 11342 ('*A common carrier providing transportation subject to the
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jurisdiction of the [ICC] may not agree or combine with another of those carriers to pool or

divide traffic or services or any part of their earnings without the approval of the Commission

under this section or sections 11124 or 11125 of this title.1').

53. The UP/M&NA Lease operates as a pooling and/or traffic division

agreement subject to the restriction of Section 11322 and former Section 11324. See, e g,

Chicago&NW Ry. v Peoria& P.U Ry, 319F.2d 117(7thCir. 1963).

54. Upon information and belief, the parties to the UP/M&NA Lease neither

sought nor obtained approval for the UP/M&NA Lease under Section 11322 or former Section

11324.

55. Under 49 U.S.C. § 11322(b). the Board may impose conditions governing

the pooling or division of traffic or services and may approve and authorize payment of a

reasonable consideration between the rail carriers.

56. The paper barrier provisions of the LP/M&NA l,case render that

agreement contrary to the public interest and unreasonably restrain competition, in violation of

49 U.S.C. §11322.

WHEREFORE, Entergy requests that the Board: (1) institute a proceeding to

address the issues raised by this Complaint; (2) enter an order finding that the continued

enforcement of Sections 4.01,4.03,3.01, 3 04,5.05, and 15.01 of the UP/M&NA Lease

collectively constitutes an unreasonable and unlawful practice and direct the Defendants that

such provisions shall not be enforced or given effect to limit or prevent M&NA from receiving

coal traffic from BNSF and transporting it over the leased lines to the Independence Station; or.

in the alternative (3) revoke the exemption in Finance Docket No. 32187 to the extent necessary
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to prevent continued enforcement of Sections 4.01.4.03, 3.01.3.04, 5.05, and 15.01: or, in the

alternative, (4) find that the UP/M&NA Lease constitutes a pooling and/or traffic division

agreement for which authori/ation was not properly obtained and condition any approval of that

agreement under 49 U.S.C. § 11322 to prevent continuing enforcement of the various paper

barrier provisions; and (5) take such other actions as may be reasonable and necessary.

Respectfully submitted,

liNTERGY ARKANSAS, INC. and
EN'I ERGY SERVICES, INC.
O.H. Storey
Cory R. Cahn
PO Box 551
Little Rock, AR 72203

OF COUNSEL:

Slovcr & Loftus
1224 Seventeenth St., N.W.
Washington, D.C 20036
(202)347-7170

Dated: February 19,2008

By. C. Michael LoAus
Frank J. Pergolizzi
Andrew B. Kolcsar III
1224 Seventeenth Street, N.W.
Washington, D.C. 20036

Attorneys & Practitioners
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VERIFICATION

STATE OF TEXAS
) ss:

COUNTY OF MONTGOMERY )

William Mohl, being duly sworn, deposes and says that he is the Vice President -

System Planning & Operations of Entergy Services, Inc.; that has read the foregoing "Verified

Complaint or in ihe Alternative Petition to Revoke in Part," and knows the contents thereof; and

that the same are true as stated, except as to those statements made on information and belief,

and as to those, that he believes them to be true.

William Mohl, Vice President
System Planning & Operations
Entergy Services, Inc

Subscribed and sworn to before me
this /S* day of f&bVMt 2008.

/Notary PubtfcTbr the Stale of Texas

SHERRY L. STEPHENS
Notary Public, Stale of Texas

My Commission Expire*
September 14.2011

My Commission expires



CERTIFICATE OF SERVICE

I hereby certify that I have this 19th day of February, 2008, served copies of the

foregoing on the Chief Legal Officers of each of the Defendants, and the General Manager of

M&NA, and the Chief Legal Officer of BNSF Railway Company by overnight courier as

follows:

J. Michael Hcmmcr, Esq. (CONFIDENTIAL VERSION}
Sr V.P. Law & General Counsel
Union Pacific Railroad Company
Union Pacific Center
1400 Douglas Street
Omaha, NE 68179

Scott G. Williams, Esq. (REDACTED VERSION)
Sr. Vice President and General Counsel
RailAmenca, Inc.
5300 Broken Sound Blvd., NW
Boca Raton, Florida 33487

Mr. Thomas Gibson (REDACTED VERSION)
General Manager
Missouri & Northern Arkansas Railroad Company
514N.Omer
Carthage, MO 64836

Roger Nober, Esq. (REDACTED VERSION)
Executive Vice President Law & Secretary
BNSF Railway Company
2650 Lou Menk Drive
Fort Worth. TX 76161

Andrew B. Kolesar III
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LEASE

THIS LEASE AGREEMENT, dated mm of the //' day of

s- . 1992, by and batman MISSOURI PACIFIC RAILROAD

COMPART/ a Delaware corporation ("Lessor") and MISSOURI & NORTHERN

ARKANSAS RAILROAD COMPACT, IMC., a Kansas corporation ("Lessee").

RECITALS!

A. Lessee intends to laase certain lines of

railroad in the State* of Arkansas , Missouri and Kansas
•

f roa Lessor as follows s the Carthage Branch from

Bllepost 643*13 near Pleasant Hill. MO* to milepost 415.0

at Bergman, AR, and from milepost 313.0 at Gulon, AR, to

milepost 259. OS near Diaz junction, AR, a total dietanee

of 282.08 miles; the Clinton Branch from mllepost 262 • 6

near Horth Clinton, MO, to milepost 340.5 near Griffith,

KS, a distance of 78.3 miles (there is a 1.4 mile

equation between mileposts 272 and 273); the Webb City

Branch from ailepovt 527 . 94 near Carthage , HO, to

milepoet 544.66 near Jopiin, MO, a distance of 16.72

mileaj the Atlaa Branch from milepost 0.07 near Webb

City, MO, to milepost 6.43 near Atlas, MO, a distance of

6.36 miles and the Hallis Spur from milepost 506.59 near

Wallia, MO, to milepost 512.40 near Springfield, MO, a

distance of 5.81 miles, including 0.11 miles of rights

over Burlington Northern Railroad Company trackage as

Indicated below. By way of , the • assignment document

referenced in Section 14 . 07 , the Lessor also will assign

to Lessee, Lsssor's trackage rights over 0.11 miles of

1



Burlington Northern Railroad Conpany (hereinafter "BH")

trackage in Springfield, Missouri and over BR trackage

fro* chaining station 14187+07 near Aurora* HO, to

chaining station 10637*09*2354 feet near Springfield, MO,

as set forth in that separate agreement between Lessor

and BH dated July fi, 1970. The foregoing trackage shall

be referred to hereinafter as "Leased Premises".

8. The parties desire to enter into this Lease

Agreement to set forth the terns and conditions for the

uss, management and operation of the Leased Premises

described above.
AGREEMENT*

NOH, THEREFORE, in consideration of the foregoing and

other good and valuable consideration, intending to be legally

bound i the parties do hereby agree as follows:

SECTION I

SECTION 1.01 — Lessor does hereby lease to Lessee and Lessee

dooc hereby lease from Lessor the Leased Premises described in the

Recitals above and the property described in Section 1*02.

SECTION 1.02 -- The Leased Premises shall include, without

limitation, right-of-way, tracks, rails, ties, ballast, other track

material! , switches , crossings , bridges , culverts , buildings ,
crossing warning devices and any and all improvements or fixtures

affixed to the right-of-way as indicated on Exhibit A hereto

attached , but excluding radio and microwave con&unicat ions

structures and equipment and any and all items of personal property

\ not owned by Lessor or not affixed to the land, including, without



limitation, railroad rolling stock, locomotive*, equipment,

machinery, tool*, inventories, material! ana supplies. Within

thirty (30) day* after the Commencement Date (which is defined in

Section 2.01), Lessor shall remove all ita personal property from

the Leased Premises. Items not so removed shall be deemed included

in the Leased Premises* Lessee expressly acknowledge* that Leeaor

has previously leased and/or licensed portions of the Learned

Premise*. Ibis Lease is made eubjeet to thOM lease* and

licensees. To the extent that there exists, on the Leaaed

Premise*, property owned by eueh prior lessees or licensees, that

property may remain on the Leased Premises to the extent permitted

by the teems of the lease or license under which it was placed on

the Leaaed Premises.

SECTION 1.03 — Lessee shall take the Leaaed Premises in an

"AS IS* WHERE IS" condition and without any express or implied

warranties, including but not limited to any warranties of

merchantability and subject to: (a) reservations or exceptions of

record of minerals or mineral rights* Including but not limited to

all coal, oil, gas* eaiinghead gasoline and minerals of any nature

and character whatsoever underlying ths Leaved Premise* together

with th« sole, exclusive and perpetual right to explore for,

remove > and dispose of said minerals by any mean* or methods

•uitable to Lessor, (b) all easements, public utility easements and

rights-of-way, howsoever created, for crossings, pipelines,

wireline*, fiber optic facilities, roads, streets, highways and

other legal purposes j (c) existing and future building zoning,

subdivision and other applicable federal, state, county, municipal

and local laws, ordinances and regulations} (d) encroachments or



other condition* that may be revealed by a survey, title search or

inspection of the property; (e) all existing ways, alleys,

privileges, rights, appurtenances and servitudes, howsoever

created* (f) any liens of mortgage or deeds of trust encumbering

•aid property; (g) the Leaser's exclusive right to grant any and

ell easements, leases, license* or rights of occupancy in* on,

under, through, above, across or along the Leased Premises, or any

portion thereof, for the purpose of construction. Installation,

operation, use, maintenance, repair, replacement, relocation and

reconstruction of any fiber optic facilities, signboards or coal

slurry pipeline PROVIDED, HOWEVER, that the exercise of these

rights snail not materially interfere with Lessee's railroad

operations, and that the entry onto the Leased Premises by Lessor

or an authorised third party -in order to accomplish the foregoing

purposes shall be upon prior written notice to Lessee, which notice

shall include a reasonably detailed explanation of the acts to be

taken or work to be performed» and (h) the right, interests,

contracts, agreements * leases, licenses and easements (which are

hereinafter referred to as "Lessor Agreements*1 or MLeasee

Agreements" as defined in Sections 14«01 and 14.03) and any

Supplemental Agreements or Amendments thereto which are or become

effective on or prior to the Commencement Date hereof. The Lessee

Agreements to be assigned to Lessee are identified in the attached

Exhibit B.

SECTION 1.04 -- Lessor agrees that it will, so long as Lessee

is not in default under the terms and provisions of this Lease,

indemnify and hold Lessee harmless froa and against any damages,

losses and losses of reasonably anticipated net income from 'its

4



operation of the Leased Premises (discounted to present; value)

resulting from any foreclosure of any mortgage on any segment of

the Loosed Premises or resulting from any actions by any mortgage

bolder which adversely affects Lessee's use and operation of any

segment(s) of the Leased Premise*.

SECTION ZZ
LEASE TERM

SECTION 2.01 -- Unless this Agreement is terminated earlier in

accordance with Section XV, Lessee shall have and hold the Leaved

Premises unto Itself, Its successors end assigns, for a term of

twenty (20) veers beginning on the Commencement Date. The

Commencement Date shall be five (5) days after Lessor hat notified

Lessee • In writing that Lessor has satisfactory evidence of

compliance with the conditions precedent provided In Section V

unless such notice period Is waived by mutual agreement.

SECTION 2.02 — Subject to Lessor's possible reacqulsltlon of

the Leased Premises pursuant to this Agreement, Leveee shall have

the right to extend the term of this Lease three <3) times for an

extended term of up to twenty (20) years for each extension.

Lessee shall notify Lessor of any election to extend the term

hereof by giving Lessor not more than 12 months, but not less than

6 months' written notice prior to the expiration of the then

currant lease term.

SECTION 2.03 — If, subject to the right of Lessor to evict or

remove Lessee from the Leased Premises by all available legal

means. Lessee holds over and remains In possession of the Leased

Premises following expiration of the then current term, original or

extended, or following an early termination of this Lease pursuant



to Section XV, such holding over will create a month-to-month

tenancy only. During any such hold over period. Lessee agrees to

pay to Lejiffor a* rent* a vim equal to one-twelfth (l/12th) of the

Annual Rental, as adjusted pursuant to Section 4.04, required

pursuant to the first sentence of Section 4*01 without, however,

any reduction pursuant to the schedule set forth in Section 4.03.

Such monthly payments shall be due each month on the same day of

the month as the Anniversary Date of this Lease. Any profits or

losses from Lessee's operations during any holdover period snail

enure and accrue to the Lessee.

SECTION XXX
HAIL SERVICE

SECTXOH 3,01 — Beginning on the Commencement Date and

throughout the term of this Lease, Lessee shall be entitled to full

and exclusive use of the Leased Premises for the operation of

common carrier rail freight service, including the right to access

and Interchange traffic directly with all present and future

railroads at Springfield, Joplin, Carthage, Lamar, Aurora and

Nevada, MO and Ft. Scott, XS. During the teem hereof, Leseor shall

not have the right to operate trains over the Leased Premises,

except that Lessor may obtain trackage rights between Dlac Junction

and Independence, AH, after giving seven days* written notice to

Lessee to serve, on an exclusive basis, the Arkansas Power and

Light Company (AP&L) plant located at Independence, AR, either at

AF&L's request or at Lessor's sole discretion. Leseor would pay

Leeaee SCO,000 per year for these rights if they are obtained.

Lessor shall not grant trackage rights to any third party. Except

for the southeast Kansas Railroad operation between Nassau Junction

.* •.;



and HevAda* HO, Lessor further warrant* that as of the date of this

Lease, there is no other freight rail carrier to which Lessor haa

granted rights to uae the Leased Premises other than pursuant to

Joint facility agreements or arrangements that ere superior to

.those granted herein to Lessee. During the term hereof. Lessee

shall not grant to any third party the right to operate over the

Leased Premises, nor shall it enter into any commercial or other

agreement to move the traffic of any third party over the Leased

Premises without the prior written consent of Lessor. During the

term hereof. Lessee shall not use the Leased premises for any

purpose other than for rail freight service, or with prior consent

of Lessor* rail passenger service.

SECTION 3.02 — During the term of this Lease, Lessee will not

suspend or discontinue its operation as a common carrier by rail

ever all or any part of the Leased Premises without first applying

for and obtaining from the ICC* and any other regulatory agency

with jurisdiction, any necessary certificate of public convenience

and necessity or other approvals or exemptions from regulation for

such discontinuance of operations over the Leased Premises}

PROVIDED, HOWEVER, that Lessee will not seek such regulatory

authority, or if no regulatory authority la needed, take any action

to suspend or discontinue its operations on the Leased Premises,

without first giving Lessor sixty (60) days' notice of Lessee's

intent; to do so.

SECTION 3.03 — Upon suspension or discontinuance of Lessee's

operations as a rail carrier of freight over all or any part of the

Leased Premises during the term or any extended term hereof, for

reasons other than events of force naleure or a lawful embargo,
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whether or not: pursuant to necessary and proper regulatory

authority as required by Section 3*02 of this Section III, Lessee

will proaptly relinquish to Lessor possession of the Leaeed

Premises and this Lease Agreement will terminate as provided by

Section XV of this Lease* PROVIDED* HOWEVER, any discontinuance of

service or abandonment of any portion(s) of the teased Praises

which are inconsequential to rail freight service over the Leased

Premises generally will be permitted and will not result in a

termination of this Lease or require relinqoishment of possession

of the Leased Premises by Lessee.

SECTION 3*04 — Lessor may acquire the right to operate over

the Leased Premises between milepost 259.05 at Diaz Junction and

milepost 270.00 near Independence to serve AP&L and, if this right

is exercised. Lessee shall no longer have the right to serve AP&L,

and AP&L shall become a closed industry served only by Lessor.

This right shall be acquired effective seven days after Lessee *s

receipt of Lessor's written notice to Lessee that Lessor desires to

begin operation over such trackage*

SECTION XV
RENT

SECTION 4.01 — in consideration of this Lease, and subject to

the terns and provisions set forth herein, Lessee agrees to pay

Lessor rent for the Leased Premises in the amount of Ninety Million

Dollars ($90,000,000) per year payable annually in advance on the

1st day of March; PROVIDED* HOWEVER, that subject to the provisions

of Section 4.02 hereof, for each lease year that 95% or more of all

traffic originating or terminating on the Leased Premises is

interchanged with Union Pacific Railroad Company or Missouri

8



Pacific Railroad Company and any affiliated company, their

successors and assigns. Lessor agrees that it will waive or

partially waive the rant lor that particular year in accordance

with the schedule Bet forth in section 4.03. me 95% level auat be

achieved veparataly and simultaneously on the Pleasant Hill-Bergman

(including connecting branches) and Onion-Diaz Junction segments.

SECTION 4.02 — The following traffic shall not be counted in

calculating either total traffic or the percentage of traffic in

section 4.03s (a) Industries open to reciprocal switching at Ft.

Scott, xsi Lamer, MO* Joplin, HOi Carthage, MOj Aurora, MOi and

Springfield, MO as shown in Exhibit c, and (b) traffic that is

local to Lessee, i.e., traffic which both originates and terminates

at stations on the Leased Premises or at ths stations served by*

Lsssee pursuant to the Line sale Contract between Lessor and Lessee

which is being executed by the parties concurrently with this

Agreement, and not involving line haul movement by any railroad

other than Leesee. Lessor will consider further exceptions to this

section on a case by case nails.

SECTION 4.03 — upon request of Lessor, on or before the 1st

day of February of each year following the commencement of this

Leaae, Leave* shall submit a report, signed by an officer of

Lessee • certifying the amount and type of traffic originating or

terminating on the Leased Premises during the prior calendar year,

the railroads (if any) with which all or portions of such traffic

were interchanged, the volume of traffic interchanged with each

such railroad, and the total amount of rent due and payable for the

previous calendar year. The rent due from Lessee for the Year

shall be determined by reference to the percentage of the total

9



if fie (Am described in Section 4.01* •object to the provisions of

Section 4.02) that uss interchanged with Leaser, subject to the

terns of Section 4.04, in accordance with the following schedulet

BCRCCKTAGE or THE TOTAL
TRAFFIC TOM? HAS IHTER-
CHAHQED KITH LESSOR REMT DUE LESSOR

100 - 95% $ -0-
94 - 65% $10,000,000
64 - 75% $20,000,000
74 - 65% $20,000,000
64 - 55% 630,000,000
54 - 45% 640,000,000
44 - 35% 650,000,000
34 - 25% 660,000,000
24 - 15% 670,000,000
14 - 5% 660,000,000
0-4% $90,000,000

Lessee shall pay to Leaser all rent determined to be

payable pursuant to this section 4.03 on or before March 1st for

each calendar year following the coaaftaneenent of this Lease.

SECTION 4.04 — Rent shall be adjusted each year to reflect

change* in the Producer Price Index - Finished Goods (the "index")

and the amount due each year shall be determined as follows i

The Index for the month or December 1992 shall be deemed

co be the base index ("Base Index"). Rant shall be adjusted

annually as of eacft December thereafter by multiplying the rent

shown in section 4.03 by a fraction, the denominator of which is

the Base Index and the numerator is the Index for the month of

December in each year. The term "Producers Price Index" shall mean

the Producer Pries Index - Finished Goods (Reference Base 1982 -

100), published by the United States Department of Labor, Bureau of

Labor Statistics, or, if the Producer Price Index ceases to be

\ published, such comparable index or measure of change in the

10



purchasing power of the dollar as may then be in common usage at

adjustments in rants. Adjustments so made each December shall be

affective for tha following calendar year.

SECTION 4.05 — Lessee shall pay all duo runt payments, and

all other payments required by this Leaae, to Lessor at 1416 Dodge

Street, Omaha, Habraaka 68179, Attns Senior Director of Interline

Marketing, or at such othsr location or to such other individual as

nay be designated by Lessor in writing .

SECTION 4.06 — Zf Lessee fails to pay any installment of rant

whan due, and such failure continues for thirty (30) daya« Loses*

shall pay interest at the rate of 2% over the prime rate of CHASC

MANHATTAN BAHK, N.A., its successors and assigns, in effect on the

day the rent was due, which interest shall accrue from the date it

was due until the date of payment. No such failure to pay any

Installment will accrue any internet or constitute an Event of

Default in the event it is determined that no rent wasv in fact*

payable by reason of the provisions of Section 4.03.

SECTION 4.07 — Acceptance by Lessor, its successors, assigns

or designees of rent or other payments shall not be deemed to

constitute a waiver of any other provision of this Lease.

SECTION 4.09 — Upon receipt by Leaver of the report required

by Section 4.03, Leaser ahall, upon giving at leaat fifteen (IS)

days' written notice, have the right., at its sole coat and expense,

to review and audit all of Lessee's records relating to or forming

tha basis for such report.

SECTION 4.09 — As additional security for the payment by

Lessee to Lessor of any sums of money required hereunder to be paid

by Lessee, it is agreed that in the event Lessee falls, neglects or

11



refuses to timely pay any sums due and owing to Lessor hereunder.

Lessor may use any and ail sums which it may collect from any third

party and which may/ in whole or in part, be payable to Lessee, as

ah offset against any and all payments for which Lessee is

delinquent. In addition, any sums at any time due and payable to

Lasses by Lessor may also be used by Lessor and credited to

Lessor *s account to the extent of any delinquent payment owed by

Lessee to Lessor. Lessee does hereby waive any and all claims,

demands and causes of action against Lessor which it may have or

claim to have as a result of Lessor's use or implementation of the

provisions of this section 4*09 and/or any offset.

SECTION V
COKPITIOHS PRECEDERT

As conditions precedent to either party's obligations

hereunder:

SECTION 5.01 — Lessor and Lessee shall have received Board of

Directors' approval Cor this transaction.

SECTION 5.02 — There shall not be a work stoppage Imminent or

in effect on the lines of Lessor or any of its affiliated companies

as a result of the execution and/or Implementation of this Lease.

SECTION 5.03 ~ LeiBee shall have acquired the right to

conduct rail freight service over the Leased Premises from the

Interstate Commerce Commission, and shall have obtained such

judicial. administrative agency or other regulatory approvals,

authorizations or exemption* av may be necessary to enable it to

undertake its obligations hereunder*

12



SECTION 5.04 — Lessor and Lessee shall not be prevented from

fulfilling their respective obligations under this Lease as a

result of legislative, judicial or administrative action.

SECTION S.05 — Lessor and Lessee shall execute trackage

rights agreements between Kansas City (Naff Yard) and Pleasant

Hill, NO and between Bias Junction and Newport, AR (Lessee over

Lessor's tracks) solely for th» purpose of interchange with Leaser.

SECTION 5.06 — Lessee shall not have discovered any contract9

agreement, award* judgment* title defect or condition which would

prevent Lessee from operating a rail freight operation on the

Leaeed Premises in substantially the same manner as presently

conducted by Lessor. Upon execution hereof, Leseor shall make

available for Leaaoe'a inspection and review all contracts, deeds,

agreements and documents pertaining to or affecting the Leased

Premises. Lessee shall notify Lessor in writing within forty-five

(45) days from date of execution hereof whether or not its review

of Lessor's records and the Leased Premises has satisfied this

condition precedent.

SECTION 5.07 -- Lessee and Lessor are agreeable to any

conditions which might be imposed by the Interstate Commerce

Commission or other regulatory body ao part of th* authority

required to consummate this transaction*

SECTION VI
MAINTENANCE

SECTION 6.01 — During the term hereof. Lessee shall maintain

the Carthage Subdivision main track of the Leased Premises between

mileposts 642.13 and 259.05 to Class 3 standards, as defined by the

Federal Railroad Administration and capable of operating speeds of

13



At least 40 olles an hoar, with the speed restriction! in effect as

of the data of the Laaaa aa shown In Exhibit 0. All other leased

track shall be maintained, to the claaa necessary to aaintain speeds

aa shown In Exhibit D at Lessee's own coat and expanse and to a

standard that ia sufficient to continue rail freight service

commensurate with tha neada of the rail users located thereon.

Laaaor shall have no obligation under the terms of this Lease to

perform any maintenance upon, or furnish any materials for the

maintenance of the Leased Premises during the tarn hereof. Lessee

shall comply with all applicable federal* state or local laws,

ordinances and regulations and shall protect the teased Premises

against all encroachments or unauthorized uses* Lessee shall not

apply for any Federal or State funding for - rehabilitation or

maintenance of the Leased Premises unless Lessor provides written

consent, to such application.

SECTION 6.02 — Lassor shall have the right to inspect the

Leased Premises at all reasonable times* Lessor shall notify

Lessee in writing of any deficiencies in Lessee's maintenance

program and Leasee shall, within ninety (90) days of its receipt of

such notice, commence necessary repairs and maintenance and shall

proceed to complete same with reasonable diligence. Lessee may

relocate switches and industrial tracks from one location on the

Leased Premises to another location on the Leased premises upon

receiving any necessary and proper regulatory authority and after

ten (10) days' written notice to Lessor. Any rehabilitation or

reconstruction, including but not limited to that necessitated by

an Act of God, will be the aola responsibility of Lessee. Such

maintenance will include any function which Lessor, but for this

14



Lease, would be required to perform pursuant to applicable federal,

state* and municipal laws, ordinances, and regulations.

SECTION 6.03 — Nothing herein shall preclude Lessee, at its

sole cost and expense, from maintaining the Leased Previses to a

standard higher than the minimum herein provided, but Lessee *hall

not be required hereunder to do so.

SECTION 6.04 — Leaeee's maintenance obligations hereunder

shall include» but shall not be limited to, highway grade

crossings, grade crossing signal protection devices, bridges,

culverts and other structures, and sub-roadbed. Lessee agrees that

all grade crossings and grade crossing protection devices will be

given a high priority in Lessee's maintenance program.

SECTION 6.05 —• without the prior written consent of Lessor,

Lessee will not replace existing track and other track materials

(MOTMM) on the Leased Premises with substitute or replacement trade

or OTK having a lighter weight, of lesser quality, or having a

lower fair market value. Such requirement shall also apply to all

other facilities leaved hervunder. Any repair or replacement of

welded rail snail also be welded. Lessee may make any replacement

and substitute with any material having the same or higher weight

and quality as the materials being replaced, without the prior

written consent of the Lessor, provided that the work being

performed by the Leeeee and the materials being provided by the

Leasee are auf f icieat to maintain the trackage to the standards set

forth in Section 6.01.

SECTION 6.06 — Subject to Section XIX, Lessee will pay,

satisfy, and discharge all claims or liens for material and labor

or either of them used, contracted for, or employed by Lessee
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during the term of this I**** in any construction, repair,

maintenance, or removal on the Leased Premises and any improvements

located-thereon, whether Mid improvements are the property of

Lessor or of Lessee* and Lessee will indemnity and save harmless

Lessor from all aueh claims, liana* or demands whatsoever.

SECTIOH VIZ
ACCOUMTIMO MID REPORTIHO

8ECTXOH 7.01 — Lessee agreee to furnish to Laaaor aueh copiea

of reports pertaining to Lessee and the Leased Pramiaaa prepared in

the normal course of Lessee's buaineee aa Lessor may reasonably

request and Lessee nay lawfully furnish. Upon request. Lessee will

deliver to Lessor copiea of all financial statements showing the

financial condition of Lessee which are furnished by Lessee to the

Interstate Commerce Commission (MICCM) / FRA (pursuant to any

agreement between FRA and Lessee relating to financial assistance),

the Securities t Exchange Commission ("SCC") or stockholders. All

such financial statements will be furnished to Laasor at the flame

time as they are furnished to other parties.

SECTION 7.02 — Irrespective of any obligations of Lessee to

furnish financial statements to others, Lessee shall furnish Lessor

financial statements prepared in accordance with generally accepted

accounting principles (which need not be in addition to those

furnished to others as aforesaid) fairly presenting the financial

position and results of operation of Lessee as and at the end of

each fiscal year. Such statements shall be furnished to Lessor

within ninety (90) days following the end of each fiscal year.
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SECTION VIII
MOBlKCMZOltS AMP IMPROVEMEMTS

SECTION 8*01 — In coniMctlen with its use at the Leased

Premises, Lessee shall have the right to remove, replace, add to or

relay elements of the Leased Premises in tha interest oC coat or

operating efficiency, provided that a continuous and usable line of

railroad between the termini in effect on tha Commencement Date is

maintained. Lessee shall have the right to apply the net proceed*

from salvaged material* to maintenance or improvement of tha Leased

Premises) provided that any anch net proceeds not reinvested in the

Leaned Premises shall ba paid to Lessor. Improvements to tha

Leased Premises, whether normal maintenance or otherwise, will ba

treated as capital expenditures or operating expenses under the

then current rules of the iCCi and, except aa provided in Section

8*03, such improvements shall become: part of the Leased Premises

and, at the termination of this Lease, shall ba the property of

Leaner unloas Lessor has determined that Lessee may retain

ownership as provided in section S.03.

SECTION 8.02 — The provisions of Section 8.01 shall also

apply and govern any work or maintenance done by Lessee pursuant to

Section VI. On or before February let of each calendar year,

Lessee shall provide Lessor with a written summary of all salvage

or other materials removed from the Leased Premises, the proceeds

received therefor and the manner in which the proceeds were

reinvested. Failure to either reinvest such proceeds or pay any

unreinvested proceeds to Lessor within six months following such

reporting date shall, at Lessor's sole discretion, constitute a

Default hereunder.
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SECT1OH 8*03 — Prior to Baking any improvement of the Leased

Premises to which it desires to retain ownership, Lessee ahall

I notify Lessor of it* intent to sake each improvement, and its

desire to retain ownerehip thereof. If Leeeor detexminee that an

improvement nay be removed or eevered from the Leaved Premieee upon

termination of thie Lease without dininiehing Xieeeor'e inveetment

in the Leased Premises and without interfering with the utilization

of the Leaved Premises as part of an interstate rail system* Lessor

will notify Lessee that such Improvement shall be Lessee's sole

property and may be removed by Lessee upon termination of this

Lease subject to Section XV of this Lease. Regardless of eventual

ownership. Lessee shall notify Lessor prior to making any

substantial Improvement or modification of the Leased Premises

costing in excess of $25 * 000.

SECTION 8.04 — Lessee may from time to time establish,

relocate or remove sidetracks or industrial spur tracks on the

Leased Premisss after Lassee obtains any necessary regulatory

authority. Lessor shall have no obligation to bear any cost of

materials, construction or maintenance of said industrial spur

tracks. That: portion of any such spur track which is located upon

the Leased Premises shall become part of the Leased Premises and,

upon termination of this Lease , the property of Leseor. Any

industry track agreement executed by Lessee shall first be

submitted to Lessor for written approval, which shall not

unreasonably be withheld. All industry track agreements,

regardless of duration, shall contain provisions indemnifying

Lessor and holding it hamlese from all liability in connection

with the construction, maintenance or operation thereof -
» m
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SECTION IX
REPRESENTATIONS AMD WARRMITIES

SECTION 9.01 — Lessor represents and warrants that:

(a) It has full statutory power and authority to enter into

this Lease and to carry out the obligations of Lessor hereunder.

(b) Its execution of and performance under this Lease do not

violate any statute, rule, regulation, order, writ, injunction or

decree of any court, administrative agency or governmental body*

SECTION 9.02 — Lessee represents and warrants that:

(a) It is a corporation duly organised, validly existing, and

in good standing under the laws of the State of Kansas and is

qualified to do business in the States of Arkansas, Missouri and

Kansas.

(b) It has full power and authority to enter into this Lease,

and, subject to necessary judicial and regulatory authority, to

carry out its obligations hereunder.

(e) Upon expiration of the original or any extended teen of

this Lease or upon termination hereof by Lessor pursuant to

Section XV, Lessee will bear any and all costs of protection of its

current or future employees, including former employees of Lessor

that may be employed by Lessee . arising from any labor protective

conditions imposed by the ICC, any other regulatory agency or

statute as a result of Lessee's leaee or operation of the Leased

Premises and any related agreements or arrangements, or arising as

a result of the termination of this Lease. Nothing contained

herein is intended to be tor the benefit of any such employee nor

should any employee be considered a third party beneficiary

hereunder. Nothing in this Leaee shall be construed as an
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assumption by Lessee of any obligation* to Lessor's current or

former employees undar collective bargaining or othar agreements

that may exist or hava existed between Laaaor and ita employees, or

any of than.

SECTION X
OBLIGATIONS OF TOE PARTIES

SECTION 10.01 — During tha tarm haraof, Lessee will pay all

bills for water, sewer, gas and electric service to the Leased

Premises. If Lessor is required to, or doss' pay/ any such bills,

Lessee will promptly reimburse Lessor upon racaipt of a bill or

bills therefor, if ths Leased Premises are not billed separately

but as a part of a larger tract or parcel. Lessee shall pay that

portion of such bills as is attributable to uaaga on or in

connection with tha Laaaed Premises.

SECTION 10.02 — During tha tarm of tha Lease, Lessee will

comply with all applicable federal, state and municipal laws,

ordinances, and regulations.

SECTION 10*03 — During ths tarm of tha Lease, Lessee will

comply with all federal, state, and local laws, rales, regulations,

and ordinances controlling air, water, noise, hazardous waste,

solid waste, and othar pollution or relating to the storage,

transport, release, or disposal of hazardous materials, substances,

waste, or other pollutants. Except to the extent that such

activities are the responsibility of the Lessor under

Section 10.04, Lessee at ita own expense will make all

modifications, repairs, or additions to the Leased Premises,

install and baar the expense of any and all structures, devices, or

equipment, and Implement and bear ths expense of any remedial
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action which may be required under any such laws , rules,

regulations, ordinances, or judgment*. Oaring the term at thie

Leave, Leaeee will net dispose of any wastes' of any kind, whether

hazardous or not, on the Leased Premises*

SECTION 10.04 — Lessee assumes the risk of and agrees to

indemnify and hold Lessor harmless, and to defend Lessor against

and from any claims, costs, liabilities, expenses (Including

without limitation court coats and attorneys' fees), or demands of

whatsoever nature or source for any contamination or environmental

Problems, latent or obvious, discovered or undiscovered, in the

real and chattel property to be conveyed hereundar; for personal

injury to or death of persons whomsoever (including without

limitation employees, agents or contractors of Lessor, Lessee, or

any third party), or property damage or destruction of whatsoever

nature (Including without limitation property of Lessor or Lessee,

or property in Lessee's care, custody, or control, and third party

property), where such contamination. Environmental Problems, injury

or damage arise out of acts, omissions or events occurring on the

Leased Premises after the Commencement Date. Lessor assumes the

risk of and agrees to Indemnify and hold Lessee harmless, and to

defend Lessee against and from any claims, costs, liabilities,

expenses (including without limitation court costs and attorney

fees), or demands of whatsoever nature or source for any

contamination or Environmental Problem*, latent or obvious,

discovered or undiscovered, in the real and chattel property to be

conveyed hereunder, for personal Injury to or death of persons

whomsoever (including without limitation employees, agent* or

contractors of Lessor, Lessee or any third party) or property
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damage or destruction of whatsoever nature (including without

limitation property 02 Lessor or Lessee, or property in its or

their care, custody or control, and third party property) where

euch contamination, Environmental Problem, injury or damage arise

out of acts, omissions or event* occurring on the Leased Premises

prior to the Commencement Date, provided, however. Lessee has the

burden of proving euch contamination* Environmental Probleme,

injury or damage arose out of such pre-conmencemeat Date acts,

omission or events.

"Environmental Problems» means any'cause or action under

the faderal Comprehensive Environmental Response Compensation and

Inability Act of 1980 (as amended) and any cause or action arising

from similar federal, state or local legislation or other rules of

lav, and private causes of action of whatever nature which arise

from environmental damage, contamination, toxic wastes or similar

causes.

Xf Lessor * s indemnification of Lessee for each

contamination or Environmental Problems becomes effective. Lessor

has the right to assume sole control of and/or implement any order,

demand, plan or request, or defend against any cause of action of

whatever nature using legal and technical counsel of its choosing*

SECTION 10.OS — Lessee will promptly furnish Lessor written

notice of any and all (1) releases of hazardous wastes or

substances of which it become* aware which occur during the term of

this Lease whenever such releases are required to be reported to

any federal, state, or local authority, and (U) alleged water or

air permit condition violations, and (iii) any notification

received by Lessee alleging any violation of any state, federal or
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local statute, ordinance ff ruling, order or regulation pertaining to

environmental protection and/or hazardous material , handling

transportation or storage. To the extent practicable, such written

notice will identify the substance releases, the amount released,

and the measures undertaken to clean up and move the releaeed

•aterial and any contaminated soil or water, will identify the

nature and extent of the alleged violation and the neaeure» taken

to eliminate the violation, and will certify that Lessee has

complied with all applicable regulations, orders, judgments or

decrees in connection therewith, or the date by which such

compliance is expected. Lessee will also provide Lessor with

copies of any and all reports made to any governmental agency which

relate to such releases or such alleged violations during the term

of this Lease.

SECTION 10.06 — During the term of this Lease, Lessor will

have the right to enter the Leased Premises for the purpose of

inspecting the Leased Premises to ensure compliance with the

requirements of this Lease. It Leseor detects any violation,

Including any contamination of the Leased Premises which it deems

to ba the responsibility of Lessee under this section X, Lessor

will notify Lessee of the violation. Upon receipt of such notice

Lessee will take immediate steps to eliminate the violation or

remove the contamination to the satisfaction of any governmental

agency with jurisdiction over the subject matter of the violation.

Should Lessee inadequately remedy or fall to eliminate the

violation. Lessor or its representative will have the right, but

not the obligation « to enter the Leased Premises and to take
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whatever corrective action Leaaor deems necessary to eliminate the

violation, at the sole expense of Leisas.

SECTZOH 10.07 — Regardless of any acquiescence by Lessor,

Lessee will (1) indemnify and hold harmless Lessor and its

of f loan, agents, employees, lessors, parent corporation*

subsidiaries, affiliates, successors, and assigns from all

liability, costs, expenses, finaa* or panaltiaa raaultlng from any

violation of any fadaralr «tatar or local law, rttla, ragulation, or

ordinanea controlling air* watar, noiaaf hanardoua waste, aolid

waata, or other pollution or relating to the etoraga, tranaportt

roleaaaf or diapoaal of hacardoua materials, •utetancae, waataa, or

other pollutants arising out of lessee *s operation of the Leased

Premises and from any violations of this fiaetioa Z, (11) reimburse

Lessor and its officers, agents, employees, lessors* parent

corporation, subsidiaries, affiliates, successors, and assigns tor

all costs and expenses incurred by Lessor or its officers, agents,

employees, lessors, parent corporation, subsidiaries, affiliates,

successors, and assigns in eliminating or remedying such

violations, pollution, or contamination, and (ill) reimburse and

hold harmless Lessor and its officers, agents, employees, lessors,

parent corporation, subs idlarles, affiliates, successors, and

assigns from any and all coats, expenses, attorneys' fees, and

penalties, fines, or civil judgments sought or obtained against

Lessor or its officers, agents, employees, lessors, parent

corporation, subsidiaries, affiliates, successors, and assigns as

a result of Lessee's lease and operation of the Leased Premises or

any release or disposal of any hazardous material, substance,

waste, or other pollutant onto or into the ground or into the water
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or air from or upon the Leased Premises daring the torn of this

Lease; PROVIDED* HOWEVER, that Lessee shall have no obligation or

liability where Buch release or dlapoaal is attributable to aeta or

omissions of Lessor, it* agents f employees or third parties acting

under Lessor's authority.

Leaaee waives and will not assert as a defence against

Lessor any statute of limitation! applicable to any controversy or

dispute arising under this Section X, and Lessee will not raise or

plead a statute of limitations defense against Lessor or its

lessors in any action arising oat of Lessee's failure to comply

with this Section X.

SCOTCH XX
DOMAXH

SECTION 11.01 — in the event that at any time during the term

of this Lease the whole or any part of the Leased Premises shall be

taken by any lawful power by the exercise of the right of eminent

domain for any public or quasi-public purpose the following

provisions shall be applicable!

SECTION 11.02 — If such proceeding shall result in the talcing

of the whole or a portion of the Leased Premises which materially

interferes with Lessee's use of the Leaved Premises for railroad

purposes, Leasn shall have the right , upon written notice to

Lessor, to terminate this Lease in its entirety. In that event,

and subject to any necessary regulatory approvals or exemptions,

this Lease shall terminate and expire on the date title to the

Leased Premises vesta in the condemning authority , and the rent and

other sums or charges provided in this Lease shall be adjusted as

of the date of such vesting.
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SECTION 11.03 — If such proceeding shall result in the taking

of less than all of the Leased Premises which does not materially

interfere with Lessee's use of the Leased Praises for railroad

purposes, then the Lease shall continue tor the balance of Its term

as to the part of the Leased Premises remaining, without any

reduction* abatement or effect upon the rent or any other sum or

charge to be paid by the Lessee under the provisions of this Lease.

SECTION 11.04 — Except as otherwise expressly provided in

this Section, Lessor shall be entitled to any and all funds payable

for the total or partial taking of the Leased Premises without any

participation 'by Lessee! provided, however, that nothing contained

herein shall be construed to preclude Lessee from prosecuting any

claim directly against the condemning authority for loss of its

business or for the value of Its leasehold estate.

SECTION 11.05 — Each party shall provide prompt notice to the

other party of any eminent domain proceeding involving the Leased

Premises. Each party shall be entitled to participate in any such

proceeding, at its own expense, and to consult with the other

party, its attorneys, and experts. Lessee and Leaser shall make

all reasonable efforts to cooperate with each other in the defense

of such .proceedings and to use their best efforts to ensure

Lessee'* continued ability to use the Leased Premises for the

conduct of freight railroad operations.

SECTION XII
INSURANCE AMD INDEMNIFICATION

SECTION 12.01 — Except where the sole proximate cause of any

injury, death, loss or damage is the negligence of Lessor, its

agents or employees, Lessee shall protect, defend, hold harmless,
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and Indemnity Lessor from and against any and all liability,

expense, cost, claim or suit, including attorney's feea, incurred

by or assessed against Lessor, its agents, servants, affiliated

eompanies and its saeoeasors and assigns on account of injuries,

deathr or property loss or damage arising from Lessee's use,

operation or maintenance of the Leased Premises* it also being the

intent of the parties that Lessee shall indemnify Lessor for any

negligence on Lessor's part which may contribute to any such

injury, death, loss or damage 7 PROVIDED, HOWEVER, that all

liability, including liability for any injury* death, loss* or

damages arising in connection with toxic waste or environmental

conditions shall be governed by the provisions of Section 10.04

hereof.

SECTION 12*02 — Notwithstanding the provisions of

Section 12.01, Lessee will be absolutely responsible for and will

indemnify, defend and save harmless Lessor and its officers,

agents, employees, affiliates, successors, and assigns from all

liability, claims* penalties, fines* expenses* damages, and costs*

including attorney's fees, arising from Lessee's violation of or

from its failure to comply with any provisions of this Lease*

regardless of whether contributed to by any negligence of Lessor or

its officers, agents, employees, or affiliates, but not if due

solely to the gross negligence of Lessor, its officers, agents*

employee* or affiliates.

SECTION 12.03 — Lessee shall, at its own sole cost and

expense, procure the following kinds of insurance for the tern of

this agreement commencing as of the date of Closing and promptly

pay whan due all premium* for that insurance. Upon the failure of
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Lessee to maintain insurance M provided herein. Lessor shall have

the right, after giving Leesee ten day* written notice, to obtain

auch insurance and Lease* ehall promptly reimburse Lessor for that

expense* The following minim* ineurance coverage ahall be kept in

force daring the term of this Agreementi

comprehensive Railroad Liability insurance providing
bodily injury, including death, poraonal injury and
property damage coverage with a contained ainglo limit of
at least $10,000 , 000 each occurrence or claim and a
general aggregate limit of at leaat $10,000,000. This
insurance shall contain Broad Form Contractual Liability
covering the indemnity provisions contained In this Lease
(150 Form GL 24 14 or equivalent), severablllty of
interests and name Lassor aa an additional insured with
respect to all liabilities arising out of Leasee • s
obligation to Lessor in the Lease. If coverage ia
purchased on a "claims made*1 basis It shall provide for
at leaat a three (3) year extended reporting or discovery
period, which ahall be invoked should insurance covering
the time period of this Lease'be canceled unless replaced
with a policy containing the same Retro Anniversary Date
as the policy being replaced.

SECTION 12*04 — LMSM warrants that this Lease has been

reviewed with its insurance agent(s)/broker(a) and the

agent (s)/broker(s> has been instructed to procure the insurance

coverage required herein and name Lessor as additional Insured with

respect to all liabilities arising out of Lessee's obligation to

Lessor.

SECTION 12.05 — Lessee shall furnish to Lessor certificata(s)

of insurance evidencing the required coverage and endorsement s)

and upon request a certified duplicate original of any of those

policies. The insurance company(las) issuing such policy( las)

shall notify Lessor in writing of any material alteration including

any change in the retroactive date in any "claims made** policies or

substantial reduction of aggregate limits, if such limits apply, or

cancellation thereof at least thirty (30) days prior thereto.
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BECTZOK 12.06 — The insurance policy(ies) shall be written by

a reputable insurance company or companies acceptable to Lessor or

with a currant Best's insurance Guide Rating of B and Class X or

better, finch insurance company shall be authorised to transact

business in the states of Arkansas, Missouri and Kansas*

SECTION 12.07 — Insurance coverage provided in the amounts

sot forth herein shall not be construed to otherwise relieve Lessee

from liability hereunder in excess of such coverage, nor shall it

preclude Lessee from taking such other action as is available to it

under any other provision at this Agreement or otherwise in law.

SECTION 12. OB — The limits of liability required under

Section 12.03 shall be increased every five (5) years during the

term hereof and any extended term based on any increases or

decrease* in the Producer Price Index* or any successor index, in

the same manner as rant adjustments are calculated pursuant to

Section 4.04.

SECTION XIII

SECTION 13.01 — It is understood and agreed that Lessee shall

pay all taxes and assessments, general and special or otherwise

which nay be levied, assessed or imposed upon the Leased Premises

during the Lease Term. Lessee shall pay such taxes and assessments

directly to the taxing authorities on or before the due date, but

reserves the right to contest any tax or assessment, in good faith,

by appropriate proceeding, as it may deem necessary or appropriate.

SECTION 13.02 — Lessee shall be liable for and pay all

special assessments and/or taxes levied against the Leased Premises
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as may be imposed by any taxing Jurisdiction having authority iii

the premises*

SECTION 13*03 — Real property ad valorem taxes , fees and

special assessments, if any, shall be prorated between Lessor and

Lessee as of January 1, 1993. Lessee shell be responsible for

paying any and ail such taxes* fees or assessments accruing after

January 1, 1993.

SECCTOH XIV
EASBiEHM. LEASES AND LICENSES

SECTION 14*01 — Lessor covenants and agrees to pay to the

Lessee a portion of the revenues collected by Lessor from use of

the Leased Premises pursuant to any easement, lease (excluding

leases of trackage) or license (excluding licenses of trackage)

affecting the use of the Leased Premises (hereinafter referred to

as "Lessor Agreements11). The payment to be paid by Lessor in

connection with this provision will be fifty percent (50%) of all

amounts billed (as adjusted for the difference between billings and

collections for prior periods) by Lessor pursuant to Lessor

Agreements payable seal-annually in arrears on January 31 and

July 31 of each year. Lessee shall not receive any amounts paid to

Lessor for preparation fees and for services performed by Lessor

pursuant to section 14.03. At its discretion. Lessor may enter

into new Leesor Agreements applicable to the Leased Premises

without Lessee's consent. Lessee shall notify Lessor of any

attempt to locate new customers on the Leased Premises» including

the location of the possible new customers. Zf Lessor desires to

lease the same portion of the Leased Premises, Lessor shall provide

to Lessee thirty (30) days' advance notice of that intent.
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Nothing in this Lease shall prevent Lessor from selling

any portion or portion* of the Leaaed Premlsee which is or are

located beyond 50 f aat of tbe ceatarlins of any branch or main line

track, including areas of any atation ground providad auch area*

ara not being used in connection with Lessee's rail freight

operations. All proceeds from auch real estate aalaa shall accrue

aol*ly to Leaser and Lessee shall either execute an amandmant to

thia Lease which delates any anch aala property from the

description and terms hereof* or shall execute any other document,

reasonably naeeeaary to remove the encumbrance of this Laaae from

such property.

SECTCOH 14.02 - The revenues collected by Lessor described in

Section 14.01 shall not be prorated as of the Commencement Date.

Lessor shall be entitled to receive and retain all payments doe and

payable prior to the Commencement Date whether payable in advance

or in arrears. If Lessee is not in default under this Agreement,

Lessee will receive revenue* due and payable prior to termination

hereof.

SECTION 14.03 - From and after the Commencement Date, Lessor

will manage all Lessor Agreements. From and after the Commencement

Dace. Lessee will manage all agreements, other than Lessor

Agreements, applicable to the Leased Premises (hereinafter referred

as "Lessee Agreements'*). Lessee shall document all of such Leaeee

Agreement* using vtandardized forms prepared and approved by Leesor

in accordance with Lessor's policies concerning hazardous materials

storage and handling and engineering standards. Lessee shall not

execute or deliver any Leaaee Agreement, including any renewal,

termination or cancellation thereof, which deviates from Lessor's
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O —
standard forms, engineering standards or operating Instructions

without first receiving the written concurrence of Lessor.

Lessor's concurrence or non-concurrence (as the case may be) shall

be delivered to Lessee within thirty (30) days of Lessee's written

request therefore*

All preparation fees and all expanses billed by Lessor

applicable to the Lessor Agreements shall be retained by Lessor.

All preparation fees and expenses billed by Lessee applicable to

the Lessee Agreements shall be retained by Lessee.

SECTION 14.04 - Lessee shall not execute any Lessee Agreements

affecting the Leased Premises having a term extending beyond the

Initial term of this Lease (or beyond any given extended term which

may be in effect at the time of execution) without ••coring

Lessor's express written consent.

Cancellation of any Lessee Agreement for any reason

during the term of this Lease must be approved. In advance and in

writing * by Lessor. This approval or non-approval (as the case may

be) shall be forwarded to Lessee within thirty (30) days of

Lessee's request therefore.

SECTION 14.05 - Lessee shall carefully supervise the use of

the Leased Premises by any third party to ensure that the value of

the Leased Premises is not diminished by reason of such use. In

particular. Lessee shall ensure that (i).all uses of the Leased

Premises are pursuant to appropriate documentation and that all

unauthorized use is either covered by agreement or promptly removed

from the Leased Premises; (ii) no uee is permitted which could

jeopardize the value of the Leased Premises and that Lessee

Agreements for storage or handling of hazardous materials are
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strictly in conformity with Lessor's pollelMi and (ill) upon the

termination of any Lessee Agreement for any raaaon whatsoever, the

Leased Premises ore cleared and restored a* required by the terns

of the Lessee Agreements. In addition, if the unauthorized uae is

of a type which would be covered by • Lessor Agreement, Lease*i
shall proaptly bring the unauthorized use to Lessor's attention.

SECTION 14.06 - Lessor reserves the exclusive right to grant

easements or other occupations by coal slurry pipelines, or fiber

optic or other communication systems or signboards. Any requests

for auch permits or easements shall be referred to Lessor for
•

appropriate action. Lessor will give at least thirty (30) days

notice to Lessee prior to initiation of any easements or other

occupations pursuant to this section. Revenues from the granting

by Lessor of those agreements shall accrue solely to Lessor.

SECTION 14.07 - As soon as reasonably practicable after the

Commencement Date. Lessor shall assign to Lessee all Lessee

Agreements affecting the Leased Premises and Lessee shall assume

Lessor's duties and obligations thereunder*

SECTION XV
TEHMIHATION

SECTION 15.01 — This Lease may be terminated as followsi

(a) By Lessee or Lessor:

1. on or at any time prior to the Commencement Date if

any substantive condition unacceptable to Lessee or

to Leaser is imposed in the regulatory approvals

or exemptions contemplated by Section V of this

Lease for Lessee' s lease and operation of the

Leased Premises}
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2. upon the occurrence of an Event of Defauit as

provided la Section XIX>

3. upon thirty (30) day*' notice to Lessee , as a

consequence of an uninterrupted abandonment or

discontinuance of operations, at the caae may be,

for six (6) months by Lessee over any line segment

of the Leased Premises (other than an

inconsequential abandonment or discontinuance not

affacting rail service generally over the Line)

other than by reason of an event of force «a1eurc,

a lawful embargo, or changes in the demand for

service t or

4. upon thirty (30) days1 notice to Lessor, -following

Lessee** obtaining all necessary regulatory

approvals or exemptions to permit Lessee to abandon•
or discontinue rail operations;

(b) By Lessor if Lessee falls to provide a core service of

six (6) days per week to customers located between and Including

Diaz Junction and Guion, Arkansas, PROVIDED, HOWEVER, that Lessee

shall have this obligation only if (1) volume on the Diaz Junction-

Gulon line (excluding unit coal trains) In any three (3) month

period Is at least eighty percent (80%) of the 1991 volume divided

by 4 and (11) such core service of six (6) days per week was

requested by any customer located adjacent to the Diaz Junction-

Guion line and Lessee failed to provide such service.

Lessee's failure to maintain six (6) day per week service

on the Diaz Junctlon-Gulon portion of the Leased Premises will

subject Lessee to being placed on probationary status by Lessor
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pursuant to written notice from Leaser, for a period of two (2)

months commencing no earlier than two (2) weeks after the date of

the notice from Leaser. If Lessee falls to both restore six (6)

day per week service by the time of commencement of the

probationary period and maintain atteh eerviee throughout the

probationary period, Lessor, at its option, may terminate Lessee's

leaae of the Diaz Junction-Guion portion of the Leaved Premises

effective on or after three (3) month*• written notice to Lessee

and Leeaor then may again begin operation over the Diaz Junction*

Guion portion of the Leaaed Premises. Leave* agree* to permit

Lessor's immediate operation over the Diaz Junctlon-Quion portion

of the Leaead Promisee at no charge to Leaeor to permit Leaver'a

service to cuetomers during the period between the date of Leaeor'a

written notice of termination of the Lease and the date of Leeaor fe

actual repoaaeeeion of the Diaz Junetien-Ouion portion of the

Leased Premises. Leeeor shall not exerciee ita rights hereunder if

Lessor agrees with Leeeee that Lessee's-failure to provide six (6)

day per week service was due to a bona fide force maleure condition

resulting from Acts of God, war, insurrection or any like cauee

beyond Lessee•• control. The provisions of this Section shall not

apply to Lasvae's operation over Lessor's Pfeiffer Spur, and Leans*

shall not be required to provide six (6) day per week aervice over

the Pfeiffar Spur.

(c) By Lessor pursuant to Section XZX*

{d) By Lessee in the event Lessor is no longer able to

interchange traffic with the Lessee at Xansaa City, MO or Newport,

ARi or at an alternate location satisfactory to both Lessee and

Lessor.
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(e) In the event that within 365 day* after Commencement Date

(i) any of Lessor's labor organizations causa a work stoppage as a

result of this Lease and Lessor is unable to negotiate a

satisfactory resolution with the organization or (ii) conditions

unacceptable to Lessor are imposed by the Interstate Commerce

commission or a court or other body, Lessor shall have the right.

anytive within such 365 day period, to terminate this Lease by

giving thirty (30) days* written notice to Lessee. Zn such event

Lessee shall deliver possession of the Leased Premises to Lessor on

such 30th day* subject to all necessary prior regulatory approvals

or exemptions , and Lessee shall comply with the previsions of

Section XV within auch thirty (30) day period. Zn the event l*saor

exercises this right of termination, it will pay Lessee a eum equal

to the total of the Verified Costs incurred by Lessee in

commencement of operations on the Line, subject to a •—-{••«« of

$250,000. "Verified Costs" shall mean costs incurred in purchases

of tangibles such as, but not limited to* capital improvements,

computers and office and real property, title to which shall pass

to Lessor in the event of a termination as provided for hereunder.

Thereafter, Lessor will give Lessee the right of first refusal to

lease the Leased Premises, exerclsable within one year following

Lessor's notice to Lessee , on the same terms as set forth in this

Lease, provided the conditions which caused termination pursuant to

this Section 15.01(d) have, in Lessor's sole opinion, been

remedied.

(f) By Lessor or Lessee, by giving 30 days* written notice to

the other party, in the event a court or other body determine! that
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all or any of the provisions of Section XV are unlawful or

otherwise unenforceable.

SECTION 15.02 — In the event of termination aa provided in

section 15*01 above, future rental shall be abated as of the data

Lessee ceasee operation and no equity in title shall be deened to

have been accumulated by Lessee except as provided in Section 8.03.

Lessee shall be liable for, and pay to Lessor, all rent accruing

prior to the date of such termination.

SECTION 15.03 — In the event this Leaee is terminated, Leeaw

shall cooperate with Lessor and/or its designee in obtaining

operating rights equivalent to those enjoyed by Lessee. Laeaae

•hall aeelgn all Le«e«e agreements affecting the Leased Premises to

Lessor.

SECTION 15.04 — In the event of termination of thia Lease-,

Lessee shall vacate the Leased Premises in an orderly manner. Upon

any termination resulting from an Event of Default by Leaaee,

•Leaser or its designee may immediately re-enter and take possession

of the Leased Premises by providing written notice to Lessee that

this Lease has been terminated. Upon any termination resulting

from an Event: at Default* Lessor may imedlacely assign this Lease

to a new lease* and that lessee may immediately begin operation

over the Leased Pcemiam pursuant to the terma of thia Lease.

Lessor or its designee at Lessor's discretion may immediately begin

operation over the Leased Premises if Lessee ceases operation on

the Leased Premises.

SECTION 15.05 ~ Upon any termination of this Laase, LessM

agrees to make available for sixty (60) days thereafter, without

charge i any improvements thereon which it may own or hold under
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lease (pursuant to Section 6*03 or otherwise) to Lessor or its

dssignee for use in rail freight service. For an additional period

of sixty (60) days, Lasaor or iti assignee say purchase anch

improvements at market value loss Lessee • a ooat at removal 2

P8OVIOED, HOWEVERf that if Leaaee receive* and is willing to accept

a bona fide of far to purchase any such ittprovement(s), Leaaee shall

notify Lessor and Lessor shall have the right to purchase the said

Improvement for the save price offered to Lessee within fifteen

(15) days of Lessor's receipt of such notice.

SECTZOH 15.06 -- Within thirty (30) days of receipt by Lessee

of Leaver's notice of termination* or Lessee's notice to Leseor of

termination, aa provided for above, Leaaee shall file any and all

required applications or filings with the ICC or other body

requesting and securing authority to abandon and cease operation*

over the Leased Premises. Zn the event Lessee falls, refuses or

neglects to take such action or fails to diligently pursue same to

conclusion. Lessee agrees to pay to Leaser, as liquidated damages,

the sun of $1 million per month for each month during the first

year or portion thereof following such failure* refusal or neglect;

S2 million per month during the second such year) S5 million per

month during the third such year; and $10 million for every month

thereafter. •• In the event of termination of this Agreement* Leeaee

•hall osaign all agreements affecting the Leaeed Premises to

Leaver.

If Leseor terminates this Lsaae as a result of the

imposition by the ICC of any conditions or restrictions which will

result in expenses, losses or damages to Lessor, Lessee may agree,

in lieu of termination, and upon consent of Lessor, which consent
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•hall not bo unreasonably vithhald, to indemnify, reimburse and

hold Lessor harmlaas from and against all inch expenses, costs and

damages for the duration of this Lease.

SECTION XVI
CQMPLIAMCE WITH IAg

SECTION 16.01 -- Lease* agrees to comply with all provisions

of law, and Lessee will not knowingly do, or permit to be done,

upon or about the Leased Premises, anything forbidden by law or

ordinances* Lessee further agrees to use its best efforts to

secure all necessary governmental authority for its operation on

the Leased Premises.

SECTION XVII
FORCE MAJEURE

SECTION 17*01 — Lessee shall have no obligation to operate

over any portion of the Leased Premises as to which it is prevented

from operating by Acts of God, public authority, strikes, riots,

labor disputes, or any cause beyond its control; PROVIDED, HOWEVER,

Lessee shall use its best efforts to take whatever action is

necessary or appropriate to be able to resume its operations. In

the. event of damage or destruction caused by an Act of God, Lessee

shall commence repairs within 10 days of the occurrence causing

same and shall pursue such repairs with reasonable diligence.

SECTION 17.02 — In the event the cost of such repairs are

such that LeH«e will be unable to recover or recoup such costs

within a reasonable period of time, not leas than seven (7) years,

following completion of the repairs. Lessee may, upon verification

of the foregoing, seek relief from Lessor and request that Lessor

permit it to abandon the affected segment of the line in Question.

In the event Lessor determines that Lessee will not in fact be able
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to recoup its repair com, Lessor shall grant. permission to Lessee

to seek abandonment from the ICC. In the event the ZCC approves

each abandonment f this Lease ehall be amended to delate the segment

in question from this Lease, bat rental ahall remain the same.

SECTIOH XVIII
DEFEASANCE

SECTION 18.01 — Leaaee ahall not make any uae of the Learned

premises inconsistent with Lessor's right* title and interest

therein and which may cause the right to uae and occupy the Learned

Premlaea to revert to any party other than Lessor or Railroad* So

long aa the Leased premlaea are sufficient to permit Lessee to

operate between the termini described in Section I, this Lease

shall not be affected by any determination* whether by judicial

order, decree or otherwise, that ownership of any portion of the

Leased Premises is vested in a person other than Lessor or Lessee,

and there ahall be no abatement of rent, on account of such

determination. Lessor and Lessee shall make all reasonable efforts

to defend Lessor's title to the Leased Premises against any adverse

claims.

SECTIOH XIX
EVEHTS OF DEFAULT

SECTION 19.01 — The following shall be Events or Default:

(a) Failure by Leeaee to make payments of rent or other

amounts due and payable for any reason arising in connection with

this Lease or Lessee'ft operation over the Leased Premises, and such

failure continues for ten (10) days following written demand

therefor.

(b) Filing of petition for bankruptcy, reorganization or

arrangement of Lessee by Lessee pursuant to the Bankruptcy Reform
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Act or any eimilar proceeding, which petition is not dismissed

within thirty (30) day*.

(c) Lessee breaehea any provision of thia Leaee other than

for the paymmt of rant which ia eubjeet to aubparagraph (a) abovaf

and fails to euro such broach within thirty (30) day* actor roeeipt

of written notica of ouch broach from tho beeaor or fails to

commence to cure auch default within thirty (30) days, or, once

commenced, fails to uaa duo diligonco to conploto tho cure.

(d) The filing of any involontexy bankruptcy, receivership or

arrangement proceeding, which filing ie not dismissed within 120

daya.

SECTIOH XX
1 REMEDIES

SECTION 20.01 — Upon the occurrence of any breach of any term

hereof the injured party shall notify the breaching party in

writing and specify the breach end whet corrective action la

desired to cure the breech. Zf, upon the expiration of forty-five

(45) daya from the receipt of said notice, the breech haa not been

cured (or, if auch breach cannot be cured within 45 daya, otep*

have not been taken to effect such cure and pursued with all due

diligence within said period) and is a material breach, the injured

party shall have the right, at its sole option, to cure the breach

If possible and be reimbursed by the breaching party for the cost

thereof, including any and all reasonable attorney's fees, and for

any reasonably foreseeable consequential damages. Nothing herein

shall prevent the injured party from resorting to any other remedy

permitted under this Lease or at law or equity, including seeking

damages and/or specific performance, as shall be neceeeary or
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appropriate to make the Injured party whole in the premises.

Failure of the injured party to demand or enforce a cure for breach

in one instance shall not he deemed a waiver of its right to do 00

for any subsequent breach by the breaching party.

SECTION 20.02 — The failure of any party hereto to enforce at

any time any ot the provisions of this Lease or to exercise any

right or option which is herein provided shall in no way be

construed to be a waiver of such provision(s) ae to the future, nor

in any way to affeet the validity of this Lease or any part hereof

or the right of either party to thereafter enforce each and every

such provision and to exercise any such right or option. Mo waiver

of any breach of this Lease shall be held to be a waiver of any

other or subsequent breach.

SECTION XXX
ARBITRATIOH

SECTION 21.01 — If at any tine a question or controversy

shall arise between the parties hereto in connection with this

Lease upon which the partiei cannot agree, (other than questions or

controversies arising under section* xzx or xx which shall not be

subject to arbitration), and if the parties agree to arbitration,

such question or controversy shall be submitted to and settled by

a single competent and disinterested arbitrator if the parties to

the dispute are able to agree upon such single arbitrator within

twenty (20) days after written notice by one party of its desire

for arbitration to the other party. If the parties cannot ao

agree, the party demanding such arbitration (the demanding party)

shall notify the other party (the noticed party) in writing of such

demand, stating the question or questions to be submitted for
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decision and nominating one arbitrator, within twenty (20) days

atter receipt or said notice, the noticed party shall appoint an

arbitrator, notify the demanding party la writing of aueh

appointment, and at Its option submit a counter-statement of

queatlon(s). Should the noticed party fall within twenty (20) days

after receipt of anon notice to name Its arbitrator, the arbitrator

for the demanding party shall select one for the noticed party so

falling. The arbitrators so chosen shall select one additional

arbitrator to complete the board. If they fail to agree upon an

additional arbitrator* the same shall* upon application of any

party, be appointed by the Chief Judge (or acting Chief Judge) of

the United states District Court for the District of Missouri upon

application by any party after ten (10) days1 written notice to the

other party.

Upon selection of the arbitrator(s), said arbitrator(a)

shall with reasonable diligence determine the questions as

disclosed in the parties' statements, shall give all parties

reasonable notice of the time and place (of which the arbitrator(s)

•hall be the Judge) of hearing evidence and argument* nay take auch

evidence as they deem reasonable or as either party may submit with

witnesses required to be sworn, and may hear arguments of counsel

or others. If any arbitrator declines or fails to act, the party

(or parties in the ease of a single arbitrator) by whom he was

chosen or said judge shall appoint another to act in his place.

After considering all evidence, testimony and arguments, said

single arbitrator or the majority of said board of Arbitrators

shall promptly state such decision or award in writing which shall

be final, binding and conclusive on all parties to the arbitration
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when delivered to then. Until the arbitrator(s) shall issue the

first decision or award upon any question submitted for

arbitration, performance under the Lease shall continue In the

•anner and form existing prior to the rise of such question. After

delivery of said first decision or award* each party shall

forthwith comply with said first decision or award immediately

aftsr receiving it.

SECTION 21*02 — Each party to the arbitration shall pay the

compensation r costs and •xpanses of the arbitrator appointed in its

behalf and all fees and expenses of its own wltneeees, •xhlbits and

counsel. The compensation, cost and expensee of the single

arbitrator or the additional arbitrator in the board of arbitrators

shall be paid in equal shares by all parties to the arbitration.

The non-privileged books and. papers of all parties, as

far as they relate to any matter submitted for arbitration, shall

be open to the examination of the other parties and the

arbltratar(a).

SECTION XXII
DIVISIONS, EQUIPMENT.

COMMERCIAL SUPPORT. AAR AGREEMENTS

SECTION 22.01 — For the term of this Lease, Lessor will pay

Lessee revenue divisions per loaded car on traffic originating or

terminating on the Leased Premises and interchanged cars as

provided in Exhibit E attached hereto and incorporated by reference

herein* which divisions shall be subject to any RCAF increases or

decreases as shown on Exhibit E. Such increases or decreases will

be calculated annually and only one adjustment to the divisions

shown in Exhibit E will ne made and applied as of December 31st, to

be applicable to the following calendar year.
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SECTOR 22.02 « For the term of this Lease, Lessor agrees to

provide the equipment and commercial support aa provided tor in

Exhibit F.

SECTION 22.03 — For the term of this Lease, Lessee agrees to

comply with and be legally bound by the terms and provisions of the

Association • of American Railroada' practicea, rules, agreements f

and circalara auch aa OT-35, claim handling* ae they apply to

lading and equipment damage occurring while in Laaeee'e poaaeeaion.

XXXZZ
iiiscELLMneotis

6CCTIOH 23.01 — Entire Agreement. Thia Leave ejcpreaaea the

entire agreement between the partiea and supersede* all prior oral

or written agreements* commitmentsr or understandings with respect

to the matters provided for herein* and no modification of this

Lease shall be binding upon the party affected unless set forth in

writing, and duly executed by the affected party.

SECTION 23.02 — notices. All noticesr demands, request* or

other communications which may be or are required to be given,

served or sent by any party to the other pursuant to this Lease

shall be in writing and shall be deemed to have been properly given

or sent:

(a) Zf intended for Lessor, by mailing by registered -or

certified mail, return receipt requested, with postage prepaid*

addressed to Lessor at:

Union Pacific Railroad Company
Hlasouri Pacific Railroad Company
1416 Dodge Street
Omaha, Nebraska 6B179
Attention: Senior Director Interline Marketing
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<b) If intended tor Lessee, by Bailing by registered

or certified nail, return receipt requested, with postage prepaid,

addressed to Lease* at:

Missouri 6 Northern Arkansas Railroad company. Inc.
514 worth orner
Cartnaga, MO 64836
Attention: General Manager

SECTION 29.03 — Each notice, demand, request or communication

which shall be nailed by registered or certified mail to any party

in the manner aforesaid shall be deened sufficiently given, served

or sent for all purposes at the time such notice, demand, request

or communication shall be either received by the addressee or

refused by the addressee upon presentation. Any party may change

the name of the recipient of any notice* or hie or her address, at

any time by complying with the foregoing procedure.

SECTION 23.04 — Binding Effect. Thin Lease shall be binding

upon and inure to the benefit of Lessor and Lessee, and shall be

binding upon the successors and assigns of Lessee, subject to the

limitations hereinafter set forth. Lessee may not assign its rights

under this Lease or any interest therein* or attempt to have any

other person assum* its obligations under this Leoae, without the

prior written consent of Lessor, which consent shall not

unreasonably be withheld; PROVIDED, HOWEVER, in the event Leesee

elects to assign its interest in the Leased Premises, and Lessor

consents to this assignment. Lessee will first secure the approval

of the Interstate Commerce Commission, and/or, such other

regulatory approvals as may be then required; and PROVIDED FURTHER,

that Lessor has approved the financial condition and operational

ability of the new Lessee, which approval will not be unreasonably
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withheld and which evaluation of the new Lessee will be consistent

with then existing practice* in the industry.

SECTION 23.05 — Severabilifcv. If fulfillment of any

provision hereof or any transaction related hereto shall involve

transcending the limit of validity prescribed by lawf then the

obligation to be fulfilled shall be reduced to the limit of such

validity; and if any clause or provision herein contained operates

or would prospectively operate to invalidate this Leaee in whole or

in part , then such clause or provision only shell be held

ineffective, ae though not herein contained, and the remainder of

this Lease shall remain operative and in full force and effect.

SECTION 23.06 -- Headings. Article headings uaed in this

Lease are Inserted for convenience of reference only and shall not

be deemed to be a part of this Lease for any purpose.

'SECTION 23.07 — Governing Law. This Lease shall be governed

and construed in accordance with the laws of the State of Missouri.

It is expressly agreed that no party may sue or commence any

litigation against the other party unless euch legal proceeding la

brought in Federal court in Missouri. Lessee's operations under

this Leaae shall also comply with the applicable provisions of

Federal law and the applicable rules, regulations and policiea of

any agency thereof.

SECTION 23.OS — Amendment. No modification, addition or

amendments to this Lease or any of the Appendices shall be

effective unless and until such modification* addition or amendment

is in writing and signed by the parties.

SECTION 23.09 — Counterparts. This Lease may be executed in

any number of counterparts, each of which shall be deemed to be an
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original and all of which together aliall be deemed to be one arid

fene Bane instrument*

SECTION 23.10 — Confidentiality. No party nay disclose any

of the terms of thia Lease Agreement to any non-party without the

prior written eonaent of the other party except (1) ee required by

law* (2) to a corporate parent, aubaldlary or affiliate! or (3) to

auditors retained by a party for the purpoae of assessing the

accuracy of charges, if, and only if, the auditor agrees in a

legally binding inatrumant that it will abide by this

confidentiality clause aa if auditor were a perey to this Lease

Agreement. Each party agrees to indemnify the other from and

against any damage suffered by a party am a result of any

disclosure in violation of this confidentiality provision.

IN WITNESS WHEREOF, the parties hereto have caused this

Agreement to be duly executed on their behalf/ as of the date' first

herein written.

MISSOURI PACIFIC RAILROAD COMPANY,

MISSOURI & NORTHERN ARKANSAS
RAILROAD COMPANY, INC.

BV
Title*
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